
May 2010

Letter from the Editor

     Here’s the latest newsletter from the TBA Labor and Employment Section.
It covers a recent obscure amendment to the FLSA, and articles about ICE
worksite  enforcement,  the direction of  the NLRB and EEOC administrative
subpoenas.  I  want  to  thank  this  issue's  authors  –  Mark  Travis,  Steve  Dills,
Marcus Crider, and Vinh Duong as well as myself.

     If  you have an article, an idea for an article, or even a constructive
criticism,  please  e-mail  me  at  bbuchanan@kingballow.com  or  call  me
(615-726-5484).  I  continue  to  seek  articles  from  attorneys  in  Knoxville,
Chattanooga, Johnson City and other cities in east Tennessee but I don’t have
many contacts there.

     I hope to see you all at our 14th Annual Labor & Employment Forum on
May 21, 2010, at the TBA Bar Center in Nashville.

Bruce Buchanan

The National Labor Relations Board...

By Mark C. Travis

     Last fall, in an article for the Labor and Employment Law Section of the
American  Bar  Association,  National  Labor  Relations  Board  Chair  Wilma
Liebman indicated the Board is “poised for change.” Reflecting on what she
sees as a crisis  of  confidence in the National  Labor Relations Act and the
agency that administers it, Liebman would like to see a revitalized law and
restored confidence in the process.

     In Liebman’s view, the law has not kept up with “radical changes in the
workplace.” During the Bush years, Liebman explained, the Board members
differed on just about everything. According to the Bush majority at the time,
after  passage  of  the  Taft-Hartley  Act  in  1947,  the  statute  no  longer  was
primarily intended to promote collective bargaining as a national policy goal.
She disputed that view and said while employees are free under the law to
decline  unionization,  the  statute’s  primary  goal  is  to  promote  collective
bargaining when freely chosen “without coercion by either side.”

      While the new Chair acknowledged the Board is limited in its ability to
make sweeping change, it can make meaningful incremental changes. Among
those she would like to see: adapting Board rulings to the changing workplace
environment; developing more meaningful remedies; applying the statutory
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coverage definitions more dynamically than in the past; and turn away from
the Board’s traditional hands-off approach to the bargaining process.

     Turning to her second goal-restoring confidence in the process - Liebman
sees the problem as related to the Board’s approach to decision-making. In
her  view,  the  Board’s  indecision  and  long  delays  have  led  “unions  and
employers alike to avoid the Board at all  costs.” Once a full  five-member
Board  is  in  place,  Liebman  hopes  to  begin  to  restore  confidence  through
timely and informed decision- making and by making a commitment to give
the parties notice if the Board is considering changing the law. She says the
new Board may consider rulemaking as an alternative to the doctrine of “flip-
flopping” for which the Board is famous.

     Indeed, most experts agree that once the full Board is in place, it will
likely revisit many of the more controversial decisions of the Board during the
Bush Administration, when appropriate cases arise. Those may include:

   • Oakwood Care Center - holding all parties must consent to the inclusion of
employees obtained from a labor supplier in a unit of permanent employees;

   • Brown University - holding graduate student assistants are not employees
under the Act;

   • Oakwood Healthcare - expanding the definition of “supervisor” under the
Act;

   • Dana Corp. - removing the voluntary recognition bar unless the bargaining
unit employees receive notice of the employer’s recognition of the union and
of their right to file a decertification petition;

   •  Register  Guard  -  finding  lawful  an  employer’s  e-mail  policy  limiting
employee usage to  business-related purposes  and barring  “non-job related
solicitations";

   •  IBM  Corporation  -  the  latest  in  the  Board’s  shifting  approach  to
Weingarten rights for nonunion employees, finding those rights do not extend
to nonunion settings;

   • BE&K Construction - holding an employer’s lawsuit against a union does
not constitute unlawful interference under Section 8 of the Act; and

   •  Oil  Capitol  Sheet  Metal  and  Toering  Electric  -  limiting  the  Act’s
substantive protections to union “salts” engaged in organizing activity, as well
as the available remedies.

It is interesting to note that these rulings of the “Bush Board” were decided
by votes of 3-2, and in each of these cases, Chair Liebman was in the dissent.

     Against this backdrop are two interrelated activities on Capitol Hill. The
first issue relates to the Employee Free Choice Act, on which there has been
no  real  action,  given  the  preoccupation  with  the  health  care  debate.
Officially,  it  is  pending  before  a  subcommittee  of  the  House  Labor  and
Education Committee. Unofficially, the rhetoric continues from both sides of
the issue.

     The other  issue is  the new Board appointments.  On March 26,  2010,
President Barack Obama appointed two of three of his Board nominees, Craig
Becker and Mark Pearce, both Democrats, as recess appointments. The third
nominee, Brian Hayes,  a Republican, was not given a recess appointment.
Becker and Pearce may serve until January 2011, although the U.S. Senate
still has the authority to confirm them to a full-term appointment. Becker’s
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appointment is very controversial because (1) his nomination had previously
been sent to the floor of the U.S. Senate, where Republicans, along with some
Democrats,  engaged  in  a  successful  filibuster;  and  (2)  of  articles  he  has
written advocating for limited rights for employers.

     While EFCA remains somewhat stagnant, renewed debate has centered on
the degree to which the Board itself could make some of EFCA’s provisions a
reality, through rulemaking as opposed to legislation. Indeed, this is an idea
which Mr. Becker proposed in some of his earlier writings, and Chair Liebman
has  recently  suggested  as  well,  at  least  in  principle.  How  could  this  be
accomplished?

     It should first be noted the Supreme Court made clear in a unanimous 1991
decision, American Hospital  Association v.  NLRB,  499 U.S. 606 (1991),  the
Board has substantial rulemaking authority under Section 6 of the NLRA. (Of
course,  the  Board  has  really  only  utilized  that  authority  in  a  substantive
fashion  in  the  American  Hospital  Association  case  itself,  with  the
promulgation  of  rules  for  bargaining  units  in  acute  health  care  facilities).
Assuming the existence, albeit rarely utilized, of this rulemaking authority, in
what substantive ways might it be applied by a more activist Board?

     One area might be in the context of representation elections. In light of
the opposition to the “card check” provision of EFCA, a compromise which has
been floated in Congress  is  an expedited election procedure.  It  should be
noted, however, that the NLRA does not even prescribe when an election must
be held after a petition has been filed. It has been argued that the Board
could implement, on its own, an abbreviated election timetable. Of course,
Section  9(c)(1)  of  the  Act  requires  a  hearing  before  an  election  where  a
“question  of  representation”  exists,  and  unit  determination  issues  are
typically dealt with in those hearings. Accordingly, some form of bifurcated
hearing would have to be considered in those cases where there is a dispute
concerning the appropriate bargaining unit and voter eligibility.

     Another potential area of regulatory activity might be in the context of
bargaining obligations. In NLRB v. Gissel Packing Co., 395 U.S. 575 (1969) the
Supreme Court allowed the imposition of bargaining obligations in the face of
employer  unfair  labor  practices  under  the  Board’s  election  preference
standard,  by  answering  the  question  “can  a  fair  rerun  election  be  held?”
However, the Court held the “election preference policy” as a remedy for
employer unfair labor practices was an exercise of the Board’s policymaking
authority, and was not required by the Act as the appropriate standard. Thus,
it  has  been  argued  that  the  Board  could  dispense  with  its  “election
preference”  policy  and  return  to  an  earlier  standard  which  imposed  a
bargaining obligation on employers who lack a reasonable good faith basis for
doubting the union’s card-based majority status.

     Additional regulatory options have been advanced by both academics and
practitioners in the field of labor relations. Granted, both of these regulatory
possibilities are just that possibilities. Over time, many Board chairmen and
members have expressed the need for the Board to be more robust in its
policymaking role. Nevertheless, most Board observers would agree that the
adjudicatory approach to the Board’s responsibilities is more likely to change
current precedent than what might be seen in the area rulemaking authority.
However,  given  the  acrimonious  tone  of  the  Board  during  the  Bush
Administration and the political climate in general, anything is possible.

____________________

Mark Travis is a member of the Labor & Employment Law Section of the TBA,
and is the immediate past chair of the TBA's Dispute Resolution Section. He
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serves  on  the  neutral  panels  for  the  Equal  Employment  Opportunity
Commission and the American Arbitration Association. Currently, he is also the
Director of the Tennessee Labor-Management Center. He can be reached at
(931) 252-9123 or via e-mail at mtravis@adrspecialists.com.

EEOC Administrative Subpoenas

Steve Dills

     Recent decisions by the 2nd and 9th Circuits of the U.S. Court of Appeals
have confirmed the EEOC’s authority to subpoena information relevant to an
investigation of a charge of discrimination that a party will not voluntarily
submit. These decisions state the EEOC is the primary authority as to what
information is relevant to a particular charge of discrimination.1 The fact that
the  EEOC  is  seeking  information  about  discrimination  against  a  class  of
employees in a charge filed by one individual usually is not a circumstance
that will persuade a court not to enforce a subpoena.

     It  has  been  established  legal  authority  for  years  that  a  charge  of
discrimination  gives  the  EEOC  jurisdiction  to  investigate  possible
discrimination  that  is  like  and  related  to  that  alleged  in  the  charge.
Respondent  employers  nonetheless  tend  to  resist  EEOC  requests  for
information  about  entire  classes  of  employees  as  fishing  expeditions.
Resistance ranges from active defiance intended to lead to a showdown in
court to passive-aggressive procrastination with excuses.

     The EEOC traditionally has used administrative subpoenas as a last resort
after informal discussions failed to produce satisfactory responses to requests
for  information.  Informal  discussions  about  what  information  an  employer
must provide too often take lengthy periods of time, which is a factor in the
EEOC’s well-publicized backlog of charges. To address this issue, the EEOC
currently is using administrative subpoenas more frequently and earlier on in
its investigations.

Legal Basis for Administrative Subpoenas

     42  U.S.C.  §2000e-5(b)  requires  the  EEOC  to  investigate  charges  of
discrimination that are filed with it. 42 U.S.C. § 2000e-8(a) provides the EEOC
shall “have access to, for the purposes of examination, and the right to copy
any  evidence  of  any  person  being  investigated  or  proceeded  against  that
relates to unlawful employment practices. . . . and is relevant to the charge
under  investigation.”  42  U.S.C.  §  2000e-8(c)  grants  U.S.  District  courts’
jurisdiction to determine the enforceability of an administrative subpoena.

     An EEOC administrative subpoena should be judicially enforced so long as
it: (1) seeks relevant information; (2) is not unduly burdensome; and (3) is
within the statutory authority of the EEOC.2 Courts have described their role
as  ‘strictly  limited’  when  an  agency  subpoena  is  attacked  for  lack  of
jurisdiction.3  Judicial  inquiry  is  narrow  because  “judicial  review  of  early
phases of an administrative inquiry results in interference with the proper
functioning  of  the  agency  and  delays  resolution  of  the  ultimate  question
whether the Act was violated.”4 The Supreme Court has noted with approval
that courts have “afforded the Commission access to virtually any material
that might cast light on the allegations against the employer.”5

     The subpoena power of the EEOC does not depend upon the allegations in
a charge of discrimination being well-founded, nor is it vitiated by the fact

View HTML Newsletter http://www.tba.org/sections/LaborLaw/newsletters/labornews_...

4 of 10 11/8/11 3:43 PM



that the party being investigated may have a valid defense in a subsequent
suit by the EEOC based upon the charge.6

     Although administrative subpoenas must not be “unduly burdensome,” an
administrative subpoena is  not  unduly  burdensome if  it  requires  the party
subject to the subpoena to show producing the documents would seriously
disrupt its normal business operations.7 In the absence of such evidence, the
subpoena is enforceable.8

     Conclusory  allegations  that  an  employer's  normal  operations  will  be
seriously disrupted if it produces the documents are not sufficient to show
that producing the documents will be unduly burdensome.9 Moreover, EEOC
administrative subpoenas are not governed by Rule 45(b), which provides a
court may quash or modify a subpoena duces tecum “if it is unreasonable and
oppressive”.

     The subpoena power of the EEOC is  not limited to the production of
documents already in existence. Rather, 29 U.S.C. § 2000-8(a) grants broad
authority to the EEOC to require the production of “any evidence,” including
evidence that does not presently exist in documentary form.10

     The Sixth Circuit Court of Appeals is among those that have held evidence
that an employer discriminated in one situation or employment position is
relevant to a determination of whether the employer discriminated in other
circumstances.11

     In 2009, the 9th Circuit rejected arguments that the court should refuse to
enforce an EEOC subpoena because the EEOC was divested of investigatory
authority when the charging party requested and received from the EEOC a
right to sue letter and filed her own suit and the EEOC’s enforcement action
was moot in that the employer had provided the exact information the EEOC
had  subpoenaed  in  response  to  a  subseqent  subpoena  issued  in  another
charge.12

     The decision noted there are several exceptions to the mootness doctrine
that  pertained  to  the  EEOC’s  subpoena.  One  is  the  “collateral  legal
consequences” exception.  The court  found that  without  a  decision on the
EEOC’s  enforcement  action,  the  EEOC's  authority  to  continue  investigation
would remain unsettled and the employer would be uncertain whether it had
to comply with future requests for information.13 The court also found the
“voluntary cessation” exception to the mootness doctrine applied because,
while  the  employer  had  furnished  the  information  sought  by  the  EEOC’s
subpoena,  that  gave  no  assurance  that  it  would  not  challenge  other
administrative subpoenas the EEOC might issue later.14

     The  9th  Circuit  held  the  EEOC  retains  the  authority  to  issue  an
administrative  subpoena  against  an  employer  seeking  information  about  a
class  of  employees even after the charging party has been issued a right-
to-sue notice and instituted a private action based upon that charge.15 The
Fifth Circuit ruled, in 1997, the EEOC's authority to issue an administrative
subpoena ceases when the charging party files suit.16 The 9th Circuit critiqued
the earlier Fifth Circuit decision and concluded whether the EEOC might be
barred from bringing a subsequent lawsuit based upon the charge is “simply
irrelevant” to whether the EEOC could investigate the charge and issue an
administrative subpoena.17

      Similarly, the 2nd Circuit, in 2009, rejected an employer’s argument that
two  individual  charges  did  not  give  the  EEOC  jurisdiction  to  request
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nation-wide information because of defenses the employer had in each of the
charges.18 The court said: “[A]rguments as to the merits do not prevent the
EEOC from investigating these charges. Indeed, at the investigatory stage, the
EEOC is not required to show that there is probable cause to believe that
discrimination occurred or to produce evidence to establish a prima facie case
of discrimination.”19 Noting the two charges challenged company guidelines
that apply to all of the employer’s facilities in the country, and that one of
the charges alleged a pattern or practice of religious discrimination, the court
found  no  reason  to  second-guess  the  EEOC’s  decision  to  investigate  the
employer nationwide.

CONCLUSION

      Respondent  employers  can  expect  the  EEOC to  issue  administrative
subpoenas on shorter time frames than in the past for information that the
EEOC has requested but has not been provided in investigations of charges of
discrimination.  Courts  give  the  EEOC  great  latitude  in  determining  what
evidence the EEOC needs to conduct its investigation and separate the issue
of  whether  the  EEOC  may  investigate  the  charge  from  any  defenses  the
employer may have in subsequent suits brought by the EEOC based upon the
charge.  Accordingly,  other  than  delaying  production  of  the  requested
information  while  the  subpoena  enforcement  proceeding  runs  its  course,
resisting providing the information is usually a losing proposition for a party
that has been issued a subpoena.

____________________

1  EEOC v. United Parcel Service, Inc. 587 F.3d 136 (2nd Cir. 2009); EEOC v.
Federal Exp. Corp. 558 F.3d 842 (9th Cir. 2009).

2  University of Pennsylvania v. EEOC, 493 U.S. 182, 191, 110 S.Ct. 577, 583,
107 L.Ed.2d 571 (1990); see also EEOC v. Shell Oil, 466 U.S. 54, 68-69, 72-73,
104 S.Ct.  1621, 1631, 1632-33, 80 L.Ed.2d 41 (1984).  EEOC v. Ford Motor
Credit Co., 26 F.3d 44, 45 (6th Cir. 1994).

3  EEOC v. Children's Hosp. Med. Crt.,  719 F.2d 1426, 1430 (9th Cir. 1983)
(overruled on other grounds)(“As long as the evidence is relevant, material
and there is some ‘plausible’ ground for jurisdiction, or, to phrase it another
way,  unless  jurisdiction  is  ‘plainly  lacking,’  the  court  should  enforce  the
subpoena”).

4  EEOC v. Shell Oil, 466 U.S. at 81 n. 38.

5   Id.  at  68-69  (“the  Commission  is  entitled  to  access  only  to  evidence
“relevant”  to  the  charge  under  investigation.  That  limitation  on  the
Commission's investigative authority is not especially constraining. Since the
enactment of Title VII, courts have generously construed the term “relevant”
and have afforded the Commission access to virtually any material that might
cast light on the allegations against the employer”).

6  Id. at 72 (“under the statute, the Commission may insist that the employer
disgorge any evidence relevant to the allegations of discrimination contained
in the charge, regardless of the strength of the evidentiary foundation for
those allegations . . . . any effort by the court [in an administrative subpoena
enforcement action] to assess the likelihood that the Commission would be
able to prove the claims made in the charge would be reversible error”);EEOC
v. Children's Hosp. Medical Center of Northern California, 719 F.2d at 1429
-1430 (It is “premature” to allow a party being investigated to raise a statute
of limitations defense to an EEOC demand for documents; even assuming that
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the timeliness of a complaint is jurisdictional; the agency should be allowed
to investigate to make the determination whether the violation is continuing
in  nature,  thereby  providing  it  with  jurisdiction.  EEOC  v.  South  Carolina
National  Bank,  562  F.2d  329,  332  (4th  Cir.  1977)  (claim  that  charge  was
untimely could not be raised as a defense to EEOC investigation); EEOC v.
Chrysler Corp.,  567 F.2d 754, 755 (8th Cir.  1977) (claim that EEOC lacked
jurisdiction and counterclaims raised by Chrysler were premature in subpoena
enforcement proceeding); EEOC v. Bay Shipbuilding Corp., 668 F.2d 304, 309
(7th Cir.1981) (counterclaims could not be raised in enforcement proceeding,
they must await the trial on the underlying charges); see also, EEOC v. K-Mart
Corp., 694 F.2d 1055, 1066-67 (6th Cir.1982) (there is no absolute right to
discovery  by  the  party  being  investigated  in  a  subpoena  enforcement
proceeding).

7  EEOC v. Bay Shipbuilding Corp., 668 F.2d at 313.

8 EEOC v. A.E. Staley Manufacturing Co., 711 F.2d 780, 788 (7th Cir.1983);
EEOC v. Bay Shipbuilding Corp., 668 F.2d at 313; FTC v. Texaco, Inc., 555 F.2d
at 882; EEOC v. Maryland Cup Corp., 785 F.2d 471, 478 -479 (4th Cir. 1986).

9  EEOC v. Maryland Cup Corp., 785 F.2d at 477-79.

10 Id. at 477.

11 Blue Bell Boots v. EEOC, 418 F.2d 355, 358 (6th Cir. 1969) (an employer's
“pattern of action” is relevant to an EEOC investigation for discrimination by
providing context for determining whether discrimination has taken place”).

12 EEOC v. Federal Exp. Corp., 558 F.3d at 847.

13 Id.

14 Id.

15 Id. at 854.

16 EEOC v. Hearst Corp., 103 F.3d 462, 469-70 (5th Cir.1997) (“in a case where
the charging party has requested and received a right to sue notice and is
engaged in a civil action that is based upon the conduct alleged in the charge
filed  with  the  EEOC,  that  charge  no  longer  provides  a  basis  for  EEOC
investigation.”)

17 EEOC v. Federal Exp. Corp., 558 F.3d at 853-54.

18 EEOC v. United Parcel Service, Inc., 587 F.3d 136, 139 -140 (2nd Cir. 2009).

19 Id.

____________________

Steve Dills is a Senior Trial Attorney for the Equal Employment Opportunity
Commission  at  its  Memphis  District  Office.  Mr.  Dills  may  be  reached  at
Steve.Dills@eeoc.gov.

Surprise FLSA provision in Health Care Reform
legislation
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Bruce Buchanan

     Unbeknownst  to  most  employers  and  employees,  the  recently  signed
Health  Care  Reform  bill  includes  new  requirements  under  the  Fair  Labor
Standards Act (FLSA), which are effective immediately. Specifically, employers
are  required  to  provide  reasonable  unpaid  breaks  for  nursing
mothers/employees. The statute does not place any limitation on the number
of  breaks  to  be  provided  nor  their  length.  However,  the  provisions  for  a
nursing mother are only applicable for one year after the child’s birth.

     Moreover,  employers  must  provide  a  private  location,  other  than  a
restroom, for use by mothers to express breast milk. The location must be
"shielded from view and free from intrusion from co-workers and the public."
Employers with less than 50 employees are not subject to these provisions if
they would cause an undue hardship on them.

     Employers  should  be  cognizant  of  the  fact  that  24  states,  including
California, New York and Illinois, already have state laws on breastfeeding in
the workplace. If one of these applicable state laws is more protective of
employees than the new federal law, an employer should continue to comply
with state law.

____________________

Bruce E. Buchanan is  a partner in the Labor and Employment Section and
partner-in-charge  of  the  Immigration  Law  Section  of  King  &  Ballow.  Mr.
Buchanan served as  senior  trial  specialist  for  the National  Labor  Relations
Board for 20 years. He has also served for 12 years as an Adjunct Professor at
William H. Bowen UALR School of Law in Little Rock, Arkansas. Mr. Buchanan
represents employers in many areas of labor, employment and immigration
law  as  well  as  individuals  in  immigration  law.  He  can  be  reached  at
bbuchanan@kingballow.com.

ICE Storm Hits Southeast: What Employers Need to Know
About ICE Worksite Enforcement

By Vinh Duong and Marcus Crider

     Immigration and Customs Enforcement (ICE) recently issued Notices of
Inspection  (NOIs)  to  180  businesses  in  Louisiana,  Mississippi,  Alabama,
Arkansas  and Tennessee.  The NOIs  alerted businesses  that  ICE will  inspect
their I-9 hiring records to determine if they are complying with employment
verification laws. That ICE served 180 audit notices to businesses in these five
states is a direct result of the U.S. Department of Homeland Security’s (DHS)
new  worksite  enforcement  policy  for  ICE,  which  focuses  on  targeting
employers who cultivate illegal workplaces by knowingly hiring undocumented
workers.

     Under DHS’ new worksite enforcement policy, ICE targets the root cause of
illegal immigration by focusing its resources on employers, who knowingly hire
undocumented  workers.  ICE  will  use  all  available  civil,  criminal  and
administrative  tools,  including  civil  fines  and  debarment,  to  penalize  and
deter  illegal  employment.  There  will  be  less  emphasis  on  large-scale
workplace  raids  and  greater  emphasis  on  inspecting  I-9  forms  and  hiring
records.

     At  a  recent  symposium  in  Washington,  DC,  “2009  Government  and
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Employers:  Working Together  to  Ensure a  Legal  Workforce,”  DHS updated
private  businesses  and  the  private  bar  on  the  agency’s  current  worksite
enforcement  efforts.  Specifically,  ICE  announced that  in  2009,  the  agency
imposed $24 million in fines on employers as compared to 2006 when no fines
were assessed. Since the April  2009 implementation of  DHS’ new worksite
enforcement  strategy,  ICE  reported  45  businesses  and  47  individuals  were
debarred from participating in federal contracts compared to 2008 when no
businesses and only one individual was debarred. In addition, the ICE Worksite
Enforcement  Chief  announced  ICE  had  issued  more  than  1,000  NOIs  to
employers, with an additional 1,000 new NOIs slated to be released this year.

     Based on the initial results from the 652 NOIs issued in July 2009, ICE
reported auditors reviewed more than 85,000 I-9 forms and identified more
than 14,000 suspect documents, which was approximately 16% of the total
number of I-9 forms reviewed. ICE reported 326 companies were found to be
in compliance with I-9 employment eligibility verification laws or received
warning notices in expectation of future compliance. Notices of Intent to Fine
were issued to 61 employers resulting in $2,310,255 in fines and 267 cases
were still under review.

     In addition to DHS’ issuance of NOIs, the agency discussed the utilization
of fraud units to better assess which employers might be flouting the law.
Indeed, USCIS is expanding its site visits to employers that sponsor foreign
workers, with particular focus on businesses that sponsor workers under the
H-1B program. Through its use of the Fraud Prevention and Detection fee,
USCIS has engaged outside contractors to conduct thousands of unannounced
site  visits  to  the  worksites  of  employers  that  sponsor  foreign  workers.
Therefore, employers that sponsor foreign workers under the H-1B program
should be prepared to receive unannounced visits from USCIS’ Fraud Detection
and National Security Unit.

     Gone are the days of small fines and/or a slap on the wrist. DHS’ new
worksite  enforcement  strategy  clearly  reflects  the  agency’s  “get  tough”
approach  with  employers  that  do  not  comply  with  employment  eligibility
verification  laws.  These  days,  when  ICE  comes  calling,  employers  should
expect  that  government  investigations  will  likely  result  in  increased  civil
penalties, as well as criminal prosecutions of company executives, owners and
managers for harboring illegal aliens and/or knowingly hiring undocumented
workers.

     Under  DHS’s  new  stated  policy,  ICE  will  audit  and  direct  worksite
enforcement  actions  in  industries  related  to  critical  infrastructure,  public
safety and national security, as well as companies employing unskilled and
semi-skilled workers, such as restaurants workers, retail clerks, construction
trade workers, manufacturing workers, hotel service workers, food production
workers, landscape workers and healthcare aides.

     To mitigate immigration-related liabilities and ready your company to
respond to a possible I-9 audit, employers should develop best practices for
worksite compliance, including:

1. Reviewing and evaluating your company’s verification compliance
policy;

2.  Conducting  periodic  self-audits  of  your  company’s  I-9  forms  to
monitor  your  company’s  compliance  with  federal  employment
verification requirements;

3. Having Form I-9 completed for every employee;

4. Providing training to employees who are responsible for completing
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I-9 forms;

5. Developing a company hot line to report violations of the law and
establishing protocols for follow-up on calls from tip lines, complaint
lines, etc.;

6.  Appointing  a  compliance  officer  with  ultimate  responsibility  for
employment verification compliance;

7.  Developing  a  written  policy  regarding  whether  to  photocopy  I-9
documents;

8.  Establishing  a  “tickler”  system  to  provide  alerts  for
status/employment authorization expiration dates;

9. Implementing a zero tolerance policy for individuals who are not
work authorized; and

10.  Developing  increased  awareness  of  identity  fraud  and  fraud
detection techniques.

____________________

Vinh Duong leads the Immigration practice at Waller Lansden Dortch & Davis,
LLP. Mr. Duong has spent his entire legal career assisting businesses navigate
the  intricacies  and  nuances  of  U.S.  immigration  law  and  policy,  and  his
practice focuses exclusively on immigration law and related issues. He can be
reached at vinh.duong@wallerlaw.com

Marcus Crider is a partner at Waller Lansden Dortch & Davis, LLP, and he leads
the firm’s Labor and Employment practice. Mr. Crider’s legal career has been
dedicated to labor and employment litigation and counsel for companies in a
wide range of industries, and he is recognized America’s Leading Lawyers for
Business (Chambers & Partners) for his labor and employment experience. He
can be reached at marcus.crider@wallerlaw.com.

 

 

NOTICE:  The  information  available  in  this  newsletter  includes  basic  legal
information and is not a substitute for legal advice or professional alternative
dispute resolution advice. The information is provided for general information
only. It should not be considered legal advice or other professional advice. You
should  consult  an  attorney  if  you  have  questions  concerning  any  specific
situation.
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